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The  great  object  of  human  life  is 
the  attainment  of  justice.  The  func- 
tion of  government  is  to  secure  jus- 
tice between  man  and  man;  all  the 
safeguards  provided  by  its  institutions 
have  this  for  their  end.  Justice  is  de- 
fined to  be 

"A  moral  quality  of  habit  which 
perfects  the  will  and  inclines  it  to 
tender  to  each  and  to  all  what  belongs 
to  them."  (Cath.  Enc.  Title  Justice.) 
It  is  antecedent  to  all  other  virtues. 
It  demands  the  recognition  of  the  in- 
herent rights  possessed  by  every  hu- 
man being,  which  exist  irrespective  of 
the  state,  but  which  it  is  the  legiti- 
mate purpose  of  the  state  to  secure 
and  respect.  However  imperfectly  un- 
derstood, the  common  sense  of  justice 
is  the  foundation  of  all  human  law, 
and  in  proportion  as  such  law  ap- 
proaches the  divine  standard  of  per- 
fect justice,  it  is  a  mark  of  true  civili- 
zation. The  three  basic  rights  of  per- 
sonal security,  personal  liberty  and 
private  property  which  appertain  to 
every  individual  under  the  Common 
Law  of  England,  which  we  have  in- 
herited and  which  are  buttressed  by 
our  national  and  state  Constitutions, 
are  under  the  ultimate  protection  of 
the  courts. 

"Since  the  law  is  in  England,"  says 
Sir  William  Blackstone,  "the  supreme 
arbiter  of  every  man's  life,  liberty 
and  property,  courts  of  justice  must 
at  all  times  be  open  to  the  subject  and 
the  law  be  duly  administered  therein. 
The  emphatic  words  of  Magna  Charta 
spoken  in  the  person  of  the  King,  who, 
in  judgment  of  law  (says  Sir  Edward 
Coke) ,  is  ever  present  and  repeating 
them  in  all  his  courts,  are  these : 
Nulli  vendimus,  nulli  negabinus  aut 
differemus  rectum  vel  justitiam,  and, 
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therefore,  every  subject,"  continues 
the  same  learned  author,  "for  injury 
done  to  him  in  bonis,  in  terris,  vel  per- 
sona, by  any  other  subject,  be  he  ec- 
clesiastical or  temporal,  without  any 
exception,  may  take  his  remedy  by  the 
course  of  the  law  and  have  justice  and 
right  for  the  injury  done  to  him  fully 
without  any  denial,  and  speedily  with- 
out delay."    (1  Bla.,  Com.  141.) 

Our  federal  republic  is  distinguished 
by  three  leading  characteristics: 

"The  supremacy  of  the  Constitution, 
the  distribution  among  bodies  with 
limited  and  co-ordinate  authority  of 
the  different  powers  of  government — 
the  authority  of  the  courts  to  act  as 
interpreters  of  the  Constitution." 
(Dicey,  The  Law  of  the  Constitution, 
135.) 

"The  Constitution"  says  (article  6) 
"and  the  laws  of  the  United  States 
which  shall  be  made  in  the  pursuance 
thereof  .  .  .  shall  be  the  supreme  law 
of  the  land,  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything 
in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstand- 
ing." 

Therefore,  it  is  the  legal  duty  of 
every  judge,  whether  state  or  federal, 
to  treat  as  void  every  legislative  act, 
whether  proceeding  from  Congress  or 
from  the  state  legislatures,  which  is 
inconsistent  with  the  Constitution  of 
the  United  States.  This  duty  is  even- 
tually enforced  by  the  appellate  juris- 
diction of  the  Supreme  Court.  For- 
eign commentators  on  our  constitu- 
tional system  have  been  in  one  sense 
better  equipped  for  impartial  study 
of  its  merits  than  our  own  illustrious 
writers,  because  they  have  occupied  a 
detached  position  and  by  the  fact  of 
their  freedom  from  an  unconsciously 
favorable  bias  have  been  able  to  pass 
judgment  without  regard  to  environ- 
ment. The  writings  of  De  Tocque- 
ville,  of  Dicey,  of  Bryce,  to  mention 
only  the  best  known  authors,  are  in- 
valuable to  one  who  would  study  our 
political  fabric  without  partiality.  The 
power  of  the  judiciary  in  the  United 
States  is  unique.  There  is  no  record 
of  any  people  who  have  so  adjusted 
their  governmental  system  as  to  leave 
the  eventual  interpretation  of  the  law 
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bearing  upon  the  powers  of  the  state 
as  well  as  upon  the  rights  and  duties 
of  the  citizen  in  the  hands  of  the 
judges.  Dicey  says,  with  his  usual 
clearness,  summing  up  leading  sub- 
jects upon  which  the  Supreme  Court 
of  the  United  States  has  exercised  its 
jurisdiction: 

"The  American  tribunals  have  dealt 
with  matters  of  supreme  consequence; 
they  have  determined  that  Congress 
has  the  right  to  give  priority  to  debts 
due  to  the  United  States,  can  lawfully 
incorporate  a  bank,  has  the  general 
power  to  levy  or  collect  taxes  without 
any  restraint,  but  subject  to  definite 
principles  of  uniformity  prescribed  by 
the  Constitution;    the  tribunals  have 
settled  what  is  the  power  of  Congress 
over  militia,  who  is  the  person  who 
has  the  right  to  command  it,  and  that 
the  power  exercised  by  Congress,  dur- 
ing the  War  of  Secession,  of  issuing 
paper  money  was  valid.    The  courts 
again  have  controlled  the  power  of 
the  separate  states  fully  as  vigorously 
as  they  have  defined  the  authority  of 
the  United  States.  The  judiciary  have 
pronounced  unconstitutional  every  ex 
post  facto  law,  every  law  taxing,  even 
in  the  slightest  degree,  articles  ex- 
ported from  any  state,  and  again  have 
deprived  of  effect  state  laws  impairing 
the  obligation  of  contracts.    To  the 
judiciary,  in  short,  is  due  the  main- 
tenance of  justice,  the  existence  of  in- 
ternal free  trade  and  the  general 
respect  for  the  rights  of  property; 
whilst  a  recent  decision  shows  that 
the  courts  are  prepared  to  uphold  as 
consistent  with  the  Constitution  any 
laws  which  prohibit  modes  of  using 
private  property  which  seem  to  the 
judges  inconsistent  with  public  inter- 
est.    The    power,    moreover,  which 
maintains  the  articles  of  the  Consti- 
tution as  the  law  of  the  land,  and 
thereby  keeps  each  authority  within 
its   proper   sphere,   is   exerted  with 
an   ease   and   regularity   which  has 
astounded  and  perplexed  continental 
critics.    The  explanation  is  that  the 
judges  of  the  United  States  control 
■the  action  of  the  Constitution,  but 
they  perform   purely  judicial  func- 
tions, since  they  never  decide  anything 
but  the  cases  before  them."  (Dicey, 
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The  Law  and  The  Constitution,  154, 
155.) 

\  The  genesis  of  the  power  of  the 
courts  to  declare  a  law  unconstitu- 
tional has  been  traced  by  competent 
authority  (James  B.  Thayer,  Consti- 
tutional Essays)  S.  E.  Baldwin,  The 
American  Judiciary)  to  the  Power  of 
Lords  of  Trade  and  Plantation,  a 
standing  committee  of  the  Privy 
Council  to  set  aside  colonial  statutes 
which  were  in  contravention  of  the 
common  law  of  England.  Precedents 
are  found  of  the  exercise  of  this  power 
by  the  state  courts  after  the  Revolu- 
tion as  early  as  1786  in  Rhode  Island, 
1787  in  North  Carolina,  1788  in  Vir- 
ginia, while  the  classical  case  of  Mar- 
bury  v.  Madison  (1  Cranch.,  137;  see, 
also,  Report  of  Committee  of  the  New 
York  State  Bar  Association  on  the 
Duty  of  the  Courts,  etc.,  1915-1916) 
was  not  decided  by  the  Supreme  Court 
of  the  United  States  until  1803.  From 
that  date  until  our  own  time,  with  but 
few  dissenting  voices,  the  power  of  the 
court  has  been  exercised  with  accept- 
ance and  finality.  There  have  ,been 
decisions  on  questions  which  were 
complicated  by  political  and  ethical 
factors,  such  as  the  Dred  Scott  case, 
the  Legal  Tender  case  and  the  Elec- 
toral Commission,  and,  more  recently, 
the  case  involving  the  constitution- 
ality of  the  Adamson  Act,  where, 
rightly  or  wrongly,  confidence  in  the 
highest  court  was  impaired  either  be- 
cause, as  in  the  Dred  Scott  case,  it 
was  felt  the  court  assumed  jurisdic- 
tion not  rightfully  necessary  for  the 
decision  of  the  case,  or  reversed  a 
former  decision  after  the  appointment 
of  new  justices,  or,  although  not  acting 
as  the  court,  certain  justices  voted  as 
partisans,  or,  by  reason  of  a  close 
division,  the  weight  of  the  decision 
was  affected.  But  in  the  main,  the 
law,  as  defined  by  this  great  tribunal, 
has  been  accepted  without  murmuring 
or  question  by  the  great  body  of  the 
American  people,  and  it  will  be  a  sad 
day,  not  alone  for  them  but  for  those 
who  look  with  yearning  eyes  for  the 
adoption  of  self-restrained  democratic 
institutions  throughout  the  world, 
when  the  veneration  in  which  our 
highest  court  is  held  gives  way  to 
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doubt  and  suspicion.  Dicey,  from 
whose  notable  work  I  have  already 
quoted  and  upon  whose  great  author- 
ity we  may  all  rely,  believes  that  the 
weakness  of  federal  government  under 
a  written  constitution  rises  from  con- 
servatism and  in  the  United  States 
from  legalism.  The  general  princi- 
ples which  our  Constitution  formulate 
command  what  he  denominates  "su- 
perstitious reverence."  He  instances 
the  contrast  between  the  power  exer- 
cised by  the  British  Parliament  in  the 
Irish  Land  Act,  the  Irish  Church  Act 
and  the  Reform  of  the  Universities 
and  the  rigid  rule  of  our  Constitution 
relating  to  the  obligation  of  contracts 
which  would  make  such  legislation 
impossible  with  us.  He  places  the 
ultimate  sovereignty,  not  in  the  legis- 
lative or  executive  branches  of  the 
government,  but  in  the  bench,  which  is 
"Not  only  the  guardian,  but,  also, 
the  master  of  the  Constitution,"  but  it 
must  be  observed  that  while  it  is  true 
the  final  interpretation  of  the  funda- 
mental law  rests  in  the  courts,  both 
state  and  federal,  all  are  bound  by 
oath  to  exercise  not  an  arbitrary  but 
a  judicial  power.  The  peculiar  special 
doctrine  of  the  common  law  system  is, 
to  use  his  own  phrase,  "the  rule  of 
law." 

"The  law  is  the  highest  inheritance 
which  the  king  has  for  by  the  law  the 
king  and  all  his  subjects  are  ruled  and 
if  there  was  no  law  neither  would 
there  be  a  king  nor  an  inheritance." 

Thus  runs  the  quotation  from  the 
old  Year  Book  in  law  Latin,  which  our 
author  quotes.  Under  the  law  of 
England 

"No  man  can  be  punished  either  in 
person  or  property  unless  he  has  been 
found  guilty  of  some  breach  of  its  pro- 
vision established  in  ordinary  legal 
manner." 

This  principle  is  our  most  valuable 
inheritance  from  our  mother  land.  It 
is  not  so  much  whether  the  law  be 
good  or  bad,  but  that  all  are  subject 
to  its  provisions  from  the  King,  who, 
though  he  can  do  no  wrong  personally, 
is  answerable  through  his  ministers, 
to  the  humblest  of  his  subjects,  all 
must  bear  the  burden  of  its  obliga- 
tions and  be  equally  under  its  protec- 
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tion.  The  whole  political  history  of 
England  is  a  record  of  the  struggle  to 
maintain  this  principle.  Threatened 
at  crucial  periods,  it  has  finally  be- 
come so  thoroughly  established  that  it 
is  inconceivable  that  it  will  ever  be 
lost.  It  is  not  wielded  by  the  King,  or 
in  whatever  form  the  state  is  repre- 
sented under  any  law  of  guarantees, 
as  in  continental  countries,  but  is  the 
evolution  of  custom  and  an  attitude  of 
mind  reaching  back  into  the  dim  past 
and  embodied  in  the  Magna  Charta, 
the  Petition  of  Right,  the  Habeas 
Corpus  acts,  and  in  the  American 
Constitution,  which  but  formulate  the 
accepted  rule  following  English  law. 
We  know  no  such  principle  as  distin- 
guishes the  system  of  certain  conti- 
nental countries  where  the  state 
officials  enjoy  separate  privilege  of 
administrative  law,  exempting  them 
from  obligations  binding  upon  all 
others.  The  civil  governor,  be  he 
President,  Governor  of  the  state,  or 
Mayor  of  a  city,  the  Cabinet  officer, 
the  soldier,  court  officials,  or  judges 
themselves,  are  all  on  a  par  in  the  eye 
of  the  law  and  must  obey  its  precepts 
at  their  peril. 

The  Massachusetts  Constitution  of 
1780  (part  1,  Art.  xxx)  declares: 

"In  the  government  of  this  common- 
wealth the  legislative  department 
shall  never  exercise  the  executive  and 
judicial  powers,  or  either  of  them;  the 
executive  shall  never  exercise  the 
legislative  and  judicial  powers,  or 
either  of  them;  the  judicial  shall 
never  exercise  the  legislative  and  exec- 
utive powers,  or  either  of  them;  to 
the  end  it  may  be  a  government  of 
laws  and  not  of  men." 

Upon  this  general  theory  all  of  our 
constitutions,  national  or  state,  find 
their  ultimate  basis.  While  in  some 
details  the  powers  overlap,  they  are  in 
the  main  well  marked.  As  might  have 
been  expected  in  the  earlier  days  of 
the  Republic,  doubts  which  have  since 
been  removed  led  to  clashes  between 
co-ordinate  branches  of  the  govern- 
ment, but  under  the  epoch-making  de- 
cision of  Chief  Justice  Marshall,  in 
Marbury  v.  Madison,  there  has  been 
no  essential  deviation  from  the  law, 
that  the  courts  not  only  have  the 


power  but  are  obliged  under  the  Con- 
stitution to  interpret,  and,  if  need  be, 
declare  void  laws  made  in  contraven- 
tion of  its  provisions.  This  power 
gave  rise  to  much  controversy  in  the 
formative  days  of  the  Republic  and  at 
the  critical  period  of  the  Constitu- 
tional Convention  and  the  interval 
pending  its  ratification  by  the  states. 
Here  and  there  there  have  been,  per- 
haps at  all  times,  members  of  our  pro- 
fession who  have  disputed  the  power, 
but  not  until  comparatively  recently 
has  there  been  an  organized  effort  to 
make  of  it  a  political  issue.  In  1912 
the  Socialist  Party  platform  called  for 
"The  abolition  of  the  power  usurped 
by  the  Supreme  Court  of  the  United 
States  to  pass  upon  the  constitution- 
ality of  the  legislation  enacted  by  Con- 
gress," and  an  alarming  spirit  showed 
itself  in  many  pax*ts  of  the  country, 
threatening  this  essential  feature  of 
our  governmental  polity.  The  able 
and  active  campaign  carried  on  by  the 
committees  of  the  American  Bar  Asso- 
ciation and  of  the  New  York  State 
Bar  Association  have  done  much  to 
restrain  the  evil  brought  upon  the 
country  by  this  appeal,  fostered,  per- 
haps, by  the  exigencies  of  politics,  but 
there  is  a  constant  danger  that  ignor- 
ance and  prejudice  combined  may 
break  out  again  with  disastrous  effect. 
The  profession  cannot  well  relax  its 
campaign  of  education.  The  great 
mass  of  the  people  can  hardly  be  ex- 
pected to  understand  the  value  of  the 
protection  thrown  around  our  institu- 
tions by  the  ultimate  power  of  the 
courts.  It  is  admitted  that  the  power 
is  an  unusual  one  and  an  unprece- 
dented one,  but  this  is  an  unprece- 
dented form  of  government  combining, 
we  believe,  in  its  theory,  the  result  of 
the  experience  of  generations  of 
struggle  and  study,  disappointment 
and  success,  for  the  maintenance  of 
which  an  educated  public  sentiment  is 
at  all  times  essential.  The  judicial 
power  has  been  somewhat  of  an  evo- 
lution. The  late  James  B.  Thayer 
says  of  this,  the  most  important  phase 
of  it: 

"It  is  a  singular  fact  that  the  state 
constitutions  did  not  give  this  power 
to  the  judges  in  express  terms;  it  was 


inferential.  In  the  earliest  of  these 
instruments  no  language  was  used 
from  which  it  was  clearly  to  be  made 
out.  .  .  .  How  came  we  then  to  adopt 
this  remarkable  practice?  Mainly  as 
a  result  of  our  political  experience 
before  the  War  of  Independence  as 
being  colonists  governed  under  writ- 
ten charters  of  government  proceed- 
ing from  the  English  crown." 

Whether  there  be  truth  in  this 
theory,  it  is  plain  that  there  has  never 
been  any  room  for  controversy  as  to 
the  power  of  the  federal  courts. 

"What  really  took  place,"  says 
Thayer,  "in  adopting  our  theory  of 
constitutional  law  was  this:  We  in- 
troduced for  the  first  time  into  the 
conduct  of  government  through  its 
great  departments  a  judicial  sanction, 
as  among  these  departments — not  full 
and  complete,  but  partial — the  judges 
were  allowed,  indirectly  and  in  a  de- 
gree, the  power  to  revise  the  action  of 
other  departments  and  to  pronounce  it 
null.  In  simple  truth,  while  this  is  a 
mere  judicial  function,  it  involves, 
owing  to  the  subject-matter  with 
which  it  deals,  taking  a  part,  a  second- 
ary part,  in  the  political  conduct  of 
government.  If  that  be  so,  then  the 
judges  must  apply  methods  of  prin- 
ciples that  befit  their  task.  In  such  a 
work  there  can  be  no  permanent  or 
fitting  modus  Vivendi  between  the  dif- 
ferent departments  unless  each  is  sure 
of  the  full  co-operation  of  the  others, 
so  long  as  its  own  action  conforms  to 
any  reasonable  and  fairly  permissive 
value  of  its  constitutional  power.  The 
ultimate  arbiter  of  what  is  rational 
and  permissible  is  indeed  always  the 
courts,  so  far  as  litigated  cases  bring 
the  question  before  them.  This  leaves 
to  our  courts  a  great  and  steadily 
growing  jurisdiction.  It  will  imperil 
the  whole  of  it  if  it  is  sought  to  give 
them  more"  (Thayer,  Legal  Essays, 
page  32). 

The  trial  through  which  modern 
civilization  is  now  passing  subjects 
every  part  of  our  institutions  to  the 
most  searching  tests.  The  democracies 
of  the  world  are  fighting  not  alone  for 
an  equal  participation  in  the  family 
of  nations,  but  in  a  certain  sense  for 
their  own  existence.     Difficult  as  it 
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may  be,  we  must  bring  home  to  our- 
selves and  to  the  masses  of  our  people 
that  all  they  have  gained  by  the  slowly 
upward  trend  of  an  international  and 
domestic  conception  of  justice  under 
the  Christian  dispensation  is  openly 
and  brutally  challenged.  The  German 
people,  whatever  be  their  past  history, 
as  a  congeries  of  separate  states,  and 
whatever  form  of  religion  they  pro- 
fess, have  been  welded  together  by  the 
policy  of  "blood  and  iron"  into  the 
mighty  power  which  is  shaking  the 
pillars  of  the  world.  The  infidel 
philosophy  of  Frederick  the  Great, 
made  cynical  by  his  unhappy  young 
manhood  and  mordant  by  the  mocking 
friendship  of  Voltaire,  has  taken  form 
in  the  modern  monster  of  German  kul- 
tur.  It  would  be  hard  to  find  in  all 
the  pages  of  history  a  precedent  for 
existing  conditions.  The  thin  veil  of 
an  assumed  necessity  for  national 
growth  and  expansion  cannot  conceal 
the  savage  lust  for  robbery  and  con- 
quest which,  after  nearly  one-half  a 
century  of  preparation,  launched  this 
war  on  a  peaceful  world.  As  in  its  in- 
ception it  was  wicked,  in  its  methods 
it  has  been  Satanic.  The  great  mili- 
tary machine,  embracing  every  man 
capable  of  bearing  arms  and  moving 
with  a  precision  and  method  showing 
years  of  thought  and  preparation,  has 
rolled  like  some  portentous  natural 
force  over  the  fair  lands  of  Belgium 
and  France,  leaving  naught  but  ruin 
in  its  pathway.  Its  principle  is  the 
exploded  theory  of  a  divine  right  on 
the  part  of  the  ruler  who,  supported 
by  a  military  party  and  taught  by  a 
vicious  philosophy,  has  violated  every 
law  of  justice  and  decency  to  enrich 
his  empire  with  the  spoils  of  the  world. 
Should  he  succeed  no  one  can  measure 
the  greatness  of  the  calamity.  All 
that  men  have  inherited  as  the  most 
valued  tradition  of  spiritual  truth  will 
be  lost.  The  light  of  the  Christian 
ideal  will  be  obscured.  In  a  world 
barren  of  art  and  ruled  by  material- 
ism alone,  the  weary  task  of  creating 
a  new  and  better  civilization  will  have 
to  be  begun  in  the  face  of  an  enemy 
far  worse  than  those  who  destroyed 
the  old  civilization  of  Rome,  because, 
unlike  their  ancient  prototypes,  these 
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modern  Huns  know  the  truth  and  de- 
liberately reject  it.  They  have  turned 
from  the  light  with  an  intelligent  pur- 
pose; they  have  said  to  Evil,  "be  thou 
my  god;"  and  have  embraced  it. 
Without  the  excuse  of  ignorance,  but 
developed  to  the  highest  pitch  of  intel- 
lectual education,  they  have  turned 
the  material  weapons  which  know- 
ledge of  natural  laws  has  put  in  their 
hands,  to  the  destruction  of  civiliza- 
tion with  the  ruthless  barbarity  of  the 
aboriginal  savage. 

At  such  a  crisis  in  the  affairs  of  the 
world,  it  behooves  us  as  a  people  to 
concentrate  our  energies,  first  and 
foremost,  for  the  overthrow  of  our 
common  enemy.  We  have  witnessed 
during  these  weary  years  since  the 
fatal  August  of  1914  the  gallant 
soldiers  of  England,  France,  Italy  and 
Belgium  battling  for  us  and  for  our 
cause.  For,  however  their  institutions 
may  differ  in  detail,  they  represent,  in 
the  main,  the  principle  of  the  people's 
rule.  On  the  rapidity  with  which  we 
come  to  their  rescue  depends  results  of 
immeasurable  import  for  the  weal  or 
woe  not  alone  of  ourselves,  but  of  un- 
born generations.  The  poison  of  Ger- 
man philosophy  has  already  affected 
our  body,  social  and  political.  The  old 
ideals  of  individual  development  and 
the  existence  of  law  for  the  protection 
of  equality  of  opportunity  have  been 
gradually  yielding  to  the  German 
notion  of  the  state  as  an  entity  separ- 
ate and  distinct  from  the  people,  in 
which  the  individual  is  but  a  com- 
ponent part  of  a  great  machine.  The 
separation  of  the  three  great  powers, 
executive,  legislative  and  judicial,  has 
not  been  maintained  in  its  early  in- 
tegrity. The  right  of  local  self-gov- 
ernment is  threatened  by  constitu- 
tional amendments  reaching  out  in 
unheard  of  directions,  for  reform  by 
legislation  threatens  to  sweep  us  off 
our  feet.  Reverence  for  the  most  cher- 
ished ideals  of  our  political  and  social 
life  is  derided.  Truly  the  dangers 
from  within  are  perhaps  more  to  be 
dreaded  than  the  armed  foe  whom  the 
gallant  armies  are  holding  in  check 
on  the  battle-fields  of  France.  The 
years  that  have  elapsed  since  the  in- 
spired statesmen  who  gave  us  our 
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national  Constitution  in  the  conven- 
tion which  met  in  Philadelphia  in  1787 
are  but  few  measured  in  the  world's 
history,  but  they  have  been  fraught 
with  events  that  have  had  a  greater 
influence  than  those  of  centuries  that 
preceded.  The  great  upheaval  of  the 
masses  which  began  in  France  in  the 
year  when  our  Nation,  under  the  Con- 
stitution, began  its  glorious  career, 
has  not  yet  spent  its  force.  It  has 
carried  with  it  the  political  constitu- 
tions of  all  civilized  peoples  save  our 
own.  Young  as  we  are,  we  are  the 
oldest  of  nations  under  any  political 
system.  Our  constitutional  system 
survived  the  formative  period  of  the 
Republic;  it  stood  the  stress  of  the 
slavery  question  and  the  most  terrific 
of  civil  wars.  It  has  carried  us  on  in 
peace  and  prosperity  from  a  scattered 
and  feeble  fringe  of  people  along  the 
Atlantic  seaboard  to  the  imperial 
power  which  now  has  no  frontier  on 
the  east  and  the  west  but  the  oceans. 
At  no  time,  under  no  form  of  govern- 
ment, has  so  large  a  population  with 
so  greatly  diffused  a  prosperity  or 
equality  of  opportunity  hitherto 
existed.  To  what  is  this  attributable? 
It  is  true  we  have  received  from  the 
hand  of  God  a  virgin  territory,  with 
natural  wealth  scarcely  to  be  meas- 
ured. Until  recently,  the  stress  of  a 
great  population  crowded  in  small 
areas  has  not  presented  the  problems 
which  have  tested  the  statesmanship 
of  the  Old  World.  Admitting  all  that 
can  be  said  for  the  unequaled  oppor- 
tunity for  its  exercise,  no  fair-minded 
man  can  deny  that  the  experiment  of 
popular  government  under  self-im- 
posed constitutional  limitations  has 
justified  itself,  and  the  pivot  upon 
which  it  has  turned  has  been  the 
strength  and  integrity  of  the  judicial 
power.  How  heavy,  then,  is  the  re- 
sponsibility of  him  who  would  seek  to 
impair  the  confidence  of  the  people  in 
their  courts !  How  unwise  the  political 
leader  who,  by  constitutional  amend- 
ment or  by  any  permissive  means, 
would  hamper  the  courts  in  the  exer- 
cise of  their  sacred  function  of  admin- 
istering justice  under  the  law!  That 
there  are  defects  which  wise  reforma- 
tory measures  may  remove  need  not 
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be  denied.  The  model  judiciary  of  the 
world  is  that  of  England.  Give  to  our 
American  judges  an  equally  secured 
tenure  of  office,  an  equal  rule-making 
power,  and  the  large  part  of  the  com- 
paints  of  delay  and  unnecessary  cost 
in  the  administration  of  justice  in  the 
courts  will  cease. 

We  all  know  that  out  of  industrial 
civilization  wrongs  have  developed, 
and,  as  a  result,  great  social  unrest. 
They  were  summarized  five  years  ago 
by  an  eminent  Maryland  judge  as 
being, 

"First,  the  relation  of  the  public 
service  and  industrial  corporations  to 
the  national  and  state  governments. 
Secondly,  their  attitude  towards  the 
wage-earners  with  respect  to  the  rate 
of  wages  and  the  conditions  under 
which  the  workman  is  compelled  to 
work.  Thirdly,  the  injustice  and  un- 
suitableness  to  our  Constitution  and 
conditions  of  the  common  law  doc- 
trine of  master  and  servant  in  its  ap- 
plication to  work,  accidents  occurring 
in  industrial  works  and  public  service 
corporations."  (Hon.  N.  C.  Burke, 
38  Am.  Bar  Ass'n  Reps.,  430.) 

The  record  of  five  years  of  federal 
and  state  legislation  shows  that,  in 
the  main,  these  acknowledged  prob- 
lems have  been  put  in  a  fair  way  of 
solution.  We  still  have  the  difficult 
task  of  bringing  such  changes  in  judi- 
cial administration  and  the  general 
procedure  of  the  courts  as  will  mimin- 
ize  the  evils  of  technicality  and  delay. 

The  reproach  of  an  undue  conserva- 
tism directed  against  our  profession 
has  been  to  some  extent  deserved  in 
the  past,  but  that  there  is  among  the 
great  majority  of  lawyers  an  earnest 
desire  to  meet  the  evident  needs  of  a 
readjustment  of  practice  and  proced- 
ure will  be  evident  to  any  one  who 
skims  the  pages  of  the  reports  of  the 
national,  state  and  local  Bar  Associa- 
tions throughout  the  country.  Since 
1912,  a  systematic  effort  has  been 
made  by  the  American  Bar  Associa- 
tion, through  its  Committee  on  Uni- 
form Judicial  Procedure,  to  bring 
about  a  general  uniformity  in  federal 
and  state  procedure  by  an  amendment 
to  the  statutes  of  the  United  States, 
which   would   give   to   the  Supreme 
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Court  the  power  to  make  rules  of 
practice  in  common  law  procedure  as 
it  has  already  done  in  equity.  Re- 
peatedly the  bill  has  reached  late 
stages  in  Congress,  only  to  be  laid 
over  because  of  the  objection  of  a 
Senator  or  Senators  who  are  uncon- 
vinced by  the  authority  of  the  most 
respectable  associations,  including  the 
American  Bar  Association  and  the 
State  Bar  Associations  of  New 
York,  Massachusetts,  Alabama,  Ore- 
gon, Maryland,  Mississippi,  South  Da- 
kota, Pennsylvania  and  many  others 
(46  in  all),  as  well  as  the  National 
Conference  of  Commissioners  on  Uni- 
form State  Laws,  and  eminent  teach- 
ers from  the  leading  law  schools.  It 
should  be  obvious  that  if  a  simple  and 
elastic  set  of  rules  governing  and  com- 
pleting a  procedure  were  formulated 
and  put  in  force  in  all  of  the  federal 
■courts,  it  would  not  be  long  before,  by 
reason  of  their  intrinsic  excellence, 
they  would  be  adopted  under  authority 
of  the  necessary  legislation  by  the 
state  courts.  But  it  is  held  up  by 
those  who  seek  to  reform  the  practice 
of  our  courts  on  a  theory  which  is 
directly  contrary  to  the  spirit  of  our 
constitutional  tripartite  division  of 
the  functions  of  government,  a  spirit 
which  is  imbued  with  distrust  of 
the  judicial  department  and  presses 
against  it  to  the  very  verge,  if  not 
beyond,  of  unconstitutional  legislation. 
It  is  the  spirit  which  would,  if  possi- 
ble, concentrate  in  the  Legislature  all 
of  the  powers  of  government  and 
make  it  submissive  to  the  emotions  of 
the  populace  rather  than  the  delegated 
authority  to  speak  for  it  with  meas- 
ured and  dispassionate  judgment.  In- 
stead of  giving  to  the  courts  the  full 
responsibility  to  which,  under  the  law, 
they  are  always  to  be  held  to  a 
strict  account,  harassing  obstacles  are 
sought  to  be  thrown  in  their  way  and 
insidious  efforts  to  undermine  their 
power  are  incessantly  made  by'  un- 
educated or  prejudiced  people,  who 
fail  to  find  the  safeguard  of  constitu- 
tional democracy  in  the  strength  of 
popular  confidence  in  the  courts  as  the 
oracles  of  justice. 

An  instance  of  this  pernicious  spirit 
may  be  found  in  a  bill  favorably  re- 
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ported  by  the  Committee  of  the  Judi- 
ciary of  the  House  of  Representatives 
on  February  5,  1918,  relating  to  prac- 
tice and  procedure  in  federal  courts. 
This  bill  provides: 

"Section  1.  Hereafter  in  any  case 
pending  in  any  United  States  court 
triable  by  jury,  in  which  the  jury  has 
been  impaneled  to  try  the  issue  of 
fact,  it  shall  be  reversible  error  for 
the  judge  presiding  in  said  court  to 
express  his  personal  opinion  as  to  the 
credibility  of  witnesses  and  weight  of 
testimony  involved  in  said  issue:  Pro- 
vided, that  nothing  herein  contained 
shall  prevent  the  court  directing  a 
verdict  when  the  same  may  be  re- 
quired or  permitted  as  a  matter  of 
law. 

"Section  2.  That  the  judge  of  the 
court  on  the  issue  of  law  involved  in 
said  case  shall  be  required  to  deliver 
his  charge  to  the  jury  after  the  intro- 
duction of  testimony  and  before  the 
argument  of  counsel  on  either  side, 
and,  where  requested  by  either  party, 
such  charge  shall  be  reduced  to  writ- 
ing: Provided,  however,  that  in  Uni- 
ted States  courts  sitting  in  states  in 
which  the  law  permits  the  trial  judge 
to  deliver  his  charge  after  argument 
of  counsel,  such  procedure  and  prac- 
tice may  be  followed  by  the  trial 
judges  in  the  United  States  courts 
sitting  in  such  states." 

In  Nudd  v.  Burrows,  91  U.  S.  426, 
Justice  Swayne,  speaking  for  the 
court,  said: 

"There  are  certain  powers  inherent 
in  the  judicial  office.  How  far  the  leg- 
islative department  of  the  government 
can  impair  them  or  dictate  the  man- 
ner of  their  exercise  are  interesting 
questions;  but  it  is  unnecessary  in 
this  case  to  construe  them." 

The  Judiciary  Committee,  comment- 
ing on  this  observation  of  the  justice 
and  a  later  opinion  in  Railroad  Co.  v. 
Horst,  93  U.  S.  291,  says: 

"He  again  expresses  the  doubt  that 
Congress  can  prevent  trial  judges 
from  exercising  their  own  peculiar 
judgment  with  reference  to  the  man- 
ner in  which  trial  shall  be  conducted 
in  United  States  courts.  The  provi- 
sions of -this  proposed  act  are  so  plain, 
and  the  ends  sought  to  be  accom- 
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plished  so  apparent,  that  the  court 
can  no  longer,  if  it  should  feel  in- 
clined, explain  away  the  intent  of 
Congress." 

That  there  have  been  abuses  of 
power  now  and  again  by  some  of  the 
federal  trial  judges  must,  of  course, 
be  admitted;  but  this  effort  to  per- 
suade a  co-ordinate  branch  of  the  gov- 
ernment to  reach  over  and  reduce  the 
judges  to  mere  monitors  in  the  courts 
is  gravely  symptomatic  of  a  wrong 
attitude  of  mind,  and  one,  it  may  be 
feared,  that  is  widely  spread.  As  the 
executive  committee  of  the  American 
Bar  Association  has  said  in  its  protest 
against  the  passage  of  this  bill: 

"Such  a  statute  in  many  cases  would 
make  a  jury  trial  a  mockery  and,  in 
fact,  destroy  the  jury  trial,  as  the 
term  is  used  in  the  American  Consti- 
tution.   The  Supreme  Court  has  said 
that  a  jury  trial  'is  a  trial  by  a  jury 
of  twelve  men  in  the  presence  and  un- 
der the  superintendence  of  a  judge 
empowered  to  instruct  them  in  the  law 
and  to  advise  them  on  the  facts;'  and 
under  this  statute  the  jury  trial  would 
cease  to  exist.    If  it  is  the  object  of 
the  courts  to  do  justice,  it  is  clear  that 
a  statute  which  deprives  the  only  im- 
partial lawyer  connected  with  the  trial 
of  the  right  to  help  the  jury  by  in- 
structing them  on  the  various  ques- 
tions which  arise  before  them,  will  not 
promote  justice,  but  will  in  many  cases 
defeat  it,  since  it  leaves  the  jury  to  be 
swayed  by  appeals  to  prejudice,  by  the 
eloquence  of  counsel,  by  misrepresen- 
tation of  every  sort,  without  that  cor- 
rection which  only  an  experienced  and 
impartial  magistrate  can  supply.  If 
passed,  it  would  degrade  the  bench, 
increase  materially  the  chances  of  in- 
justice and  enormously  enhance  the 
danger  that  the  jury  may  be  swayed 
by  passion  and  prejudice,  with  the  re- 
sult that  the  jury  system  itself  will 
become  discredited  and  eventually  de- 
stroyed, thus  taking  from  the  citizen 
the  protection  which  it  now  affords 
against  the  abuse  of  power." 

When  your  association  did  me  the 
honor  to  invite  me  to  address  it,  it 
seemed  to  me,  notwithstanding  the 
fact  that  the  enunciation  of  the  prin- 
ciples with  which  I  have  attempted  to 
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deal  would  be  but  a  repetition  of  what 
has  been  again  and  again  presented 
in  a  far  better  manner,  that  the  spirit 
of  the  times  made  it  well  to  recall 
them  to  your  minds.  I  did  not  know, 
when  I  selected  my  subject,  that  you 
had  before  you  a  far-reaching  amend- 
ment to  your  State  Constitution,  which, 
if  adopted,  will,  to  use  the  language 
of  one  of  its  advocates, 

"Give  the  Legislature  almost  plen- 
ary power  over  our  judicial  system, 
subject  only  to  referendary  review  by 
the  people."  (Senator  W.  J.  Carr, 
Proceedings  Cal.  Bar  Ass'n,  1917, 
page  71.) 

I  do  not  presume  to  discuss  a  ques- 
tion of  such  special  local  concern  be- 
fore an  assembly  of  lawyers  who  are 
familiar  with  the  wishes  and  needs  of 
the  community  to  be  affected,  but  I 
venture  to  express  my  approval  of  the 
warning  of  one  of  your  members 
(William  H.  Anderson,  Proceedings 
Cal.  Bar  Ass'n,  1917,  page  127)  when 
he  points  out  the  difference  between 
the  proposed  amendment  and  the  ju- 
diciary article  of  the  Constitution  of 
the  United  States.  In  the  one  case, 
the  judiciary  are  absolutely  at  the 
control  of  the  Legislature;  in  the 
other,  they  hold  their  offices  during 
good  behavior,  and  no  legislation  can 
affect  their  salaries  during  the  terms 
for  which  they  are  elected. 

That  the  good  sense  and  learning  of 
the  profession  may  work  out  the  solu- 
tion of  the  prohlem,  adjusting  the 
courts  of  your  state  so  that  speedy 
justice  may  be  administered  equally 
to  the  humblest  and  the  proudest  of 
your  citizens,  and  that  all  changes 
may  be  but  an  evolution  of  the  prin- 
ciples upon  which  the  English  and 
Americans  systems  are  based,  may 
confidently  be  expected  if  the  people 
of  California  permit  themselves  to  be 
guided  by  your  wisdom. 


